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| Arising out of Order-in-Original No AS PER ORDER dated AS PER ORDER Issued by:
Assistant Commissioner, Central Excise, Din; Gandhinagar, A'bad-ll.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

faciia e, 1904 7 U7 86 B il onfie @ e W U B o G-
Under Section 86 of the Finance Act 1994 an appeal fies to :-

qﬁaﬁ&iaﬁqtﬁa?ﬂmw,wagm@wm el R 320, g fed wRvued

© HETSUS, YN TR, TEARETG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest

demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- -
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs-rupees, in .

the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. :
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(iiiy ~ The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by thé Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of the Court Fee
Act, 1975, as amended. '
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 96.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,.

Under Central Excise and Service Tax, “Duty demanded” shall include:

Q) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; »
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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(4)(I) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.” s ST
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F.No.V2(CHA)61/STC-11i/16-17

ORDER-IN-APPEAL

Following two appeals have been filed by M/s Smruti Agencies, Ground floor,

Amee Hospital Building, Nr Naya Mandir, Himatnagar (hereinafter referred to as “the
appellant) .against Order-in-Original [impugned order) passed by the Assistant

Commissioner of Central Excise, Gandhinagar Division [adjudicating authority].

S OIO No. date Amount involved (Rs)
No
1 115/Ref/S. Tax/VHB/2016 -1 1,18,673/-

19.10.2016

2 98/Ref/S.Tax/VHB/2016-22.09.2016 | 2,63,077

2. Briefly stated, the appellant had filed refund claims of Rs.1,40,373/- and
2,92,961/-in respect of service tax paid on the specified service received and used for
export of goods, in terms of notification No.41/2012-ST dated 29.06.2012. Vide
impugned order, the adjudicating has sanctioned above mentioned refund claims and
appropriated the said amount against the outstanding Government dues arisen from Order

in-Original No.AHM-CEX-003-ADC-036-13-14 dated 21.08.2013.

4 Being aggrieved, the appellant has filed by the instant appeal on the grounds that
they had moved before Hon’ble High Court of Gujarat to decide the appeal against O10
dated 21 .08;2013 which is pending with the Revisional Authority and the Hon’ble High
Court passed order Von 7.10.2016, wherein it has been directed not to proceed further
action by the jurisdictional Divisional Assistant Commissioner and Range Superintendent

of Central Excise; through the appellant has furnished capy of the said order to the

adjudicating authority, he has appropriated the sanctioned amount against the dues

pending which is against. the order of the Hon’ble Court.

5. A personal hearing in the matter was held on 20.03.2017. Shri- M.H.Raval.

Consultant appeared for the same and reiterated the grounds of appeal.

6. I have carefully gone through the facts of the case and submissions made by the
aiopellant-in the appeal memorandum as well at the time of personal hearing. At the
outset, I observe that the adjudicating authority has sanctioned the refund claims
mentioned above and appropriated the same against Government dues pending towards

order-in-original dated 21.08.2013.

7. I further obsewe_that the appellant has filed an Special Civil Application
No.16769 of 2016 before the Hon’ble High Court of Gujarat for quashing and setting
aéidé of the recovery notice issued pursuant to the said order-in-original dated
21.08.2013.While considering similar issue of M/s Five Stat Agrico Pvt Ltd. the Hon ble

Court has taken up the matter of the appellant and passed the following order on

07.10.2016. The relevant portion is as under: .

]



F.No.V2(CHA)61/STC-I11/16-17

“6. Considering the overall facts and circumstances of the case, this case is of the
considered opinion that these petitions can be disposed of by giving direction to
the Revisional Authority. i.e respondent No.2 to conclude......... The Revisional
Authority shall adjudicate and render its decision on the revision within a period
of 3 months from the date of receipt of the order of this court. Considering the

direction, it would be in fitness of things to direct that the respondent Nos.3 and 4 -

would not proceed further with the impugned show cause notice pending the final

9

decision in the revision application. Learned......

8. As per above referred order of the Hon’ble Court, the adjudicating authority
cannot take 'any action for recovery towards order-in-original dated 21.08.2013 till the
decision of the Revisional Authority. However, the adjudicating authority has
appropriated the sanctioned refund amount against the outstanding dues arisen from
order-inbriginal dated 21.03.2013, which legally not correct and against the order of the

Hon’ble High Court.

6. In view of above, I set aside the impugned order with consequential relief. The

appeal stand disposed of in above terms.
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G (31T - 1)
Date:31/03/2017
Attested :
%/\M, v
(Mohanan V.V)

Superintendent (Appeal-T)
Central Excise, Ahmedabad

BY R.P.A.D. L S
M/s Smruti Agencies, L
Ground floor, Amee Hospital Building, e
Nr Naya Mandir, Himatnagar R

Copy lo:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-1II.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad - III

4. The Dy./Asstt. Commissioner, Central Excise, Gandhinagar, Ahmedabad-I11
7 Guard file

* 6. P.A. file.
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